IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM THOVAS THOVPSQON, : ClVIL ACTI ON
Plaintiff :
V.
BROMN & W LLI AMSON
TOBACCO CORP, et al ., :
Def endant s : NO. 98- CV-4273

VEMORANDUM AND ORDER

J. M KELLY, J. OCTOBER 6, 1998

Presently before the Court are Plaintiff WIIiam Thomas
Thonpson’s Motion to Renmand (Docunent Nos. 3 and 9) and
“Affidavit for Renoval” of the Court (Document No. 4).! Also
before the Court are Motions to Dismss by Defendants Brown &
WIlianmson Tobacco Corp. (“Brown & WIlianson”) and British
Aneri can Tobacco Ltd. (Docunent Nos. 5 and 7) and Plaintiff’s
Motion for an Extension of Tinme (Docunment No. 13). Because the
Court concludes it cannot properly exercise jurisdiction in this
case, Plaintiff’s Mdtion to Remand is granted. Plaintiff’s
“Affidavit for Renoval ,” Defendants’ Mdtions to D smss, and
Plaintiff’s Motion for an Extension of Tinme are dism ssed as

nmoot .

'Plaintiff filed a “Motion to Strike” prior to filing his
Motion to Remand. Because the Court believes the substance of
Plaintiff’s “Motion to Strike” is addressed by the Mdtion to
Renand, the Court will not consider the “Mdtion to Strike”
separately.



BACKGROUND

Plaintiff’s present action is a resurrection of a suit
dism ssed by this Court in 1996. |In that case, Plaintiff sued
Brown & WIlianmson and a host of persons enpl oyed by the
Pennsyl vani a Departnment of Corrections, and alleged that
Def endants were |iable under 42 U.S.C. § 1983 for selling tobacco
products that apparently did not contain a Surgeon General’s
warning.? Plaintiff clainmed that because there was no warni ng on
the tobacco’ s packaging he was | ed to believe these particul ar
t obacco products were safer to use than those with a warning on
the | abel. He subsequently discovered, Plaintiff alleged, that
all tobacco, regardl ess of packaging, may be harnful. Plaintiff,
however, failed to allege specifically how he was injured by the
t obacco he used, and this Court therefore dism ssed the action,
but gave Plaintiff |eave to correct the various deficiencies of
his conplaint. Plaintiff did anmend his conplaint, but still
failed to state a constitutional violation that would give rise
to 8 1983 liability. Accordingly, the Court dism ssed
Plaintiff’s conplaint as frivolous for a second tinme on Decenber
12, 1996. Plaintiff appealed fromthis Order, and the Court of

Appeal s affirned.

Plaintiff also alleged that the tobacco products in
guestion did not contain a “Pennsylvania State Tax Stanp,” which
he seem ngly believed raised an issue as to the propriety of the
prison’ s taxation of those products.
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Undeterred, Plaintiff filed an action based on essentially
the sane facts in the Court of Common Pl eas of Phil adel phia
County. This tinme, however, Plaintiff brought only state clains
and added several additional defendants, including Pennsylvania’' s
governor, other state officials, and other tobacco conpanies.

One of the original suit’s defendants, Brown & WIIianson,
noticed the renoval of the present action to federal court.
1. DI SCUSSI ON

In its Notice of Renoval, Defendant urges the Court to find
it has jurisdiction over this action under 28 U S.C. §8 1332 and
28 U.S.C. §8 1367. Defendant acknow edges that the Commonweal th
of Pennsylvania is the real party-in-interest as far as the state
and prison officials are concerned, and that these defendants
accordi ngly cannot be considered “citizens” under 28 US.C 8§

1332. See, e.qg., Blake v. Kline, 612 F.2d 718, 726 (3d GCr.

1979), cert. denied, 447 U S. 921 (1980). Defendant argues that

the Court nevertheless can retain jurisdiction by setting the

state defendants aside tenporarily, recognizing the clains

agai nst the remai ning defendants fall within the Court’s

diversity jurisdiction, and then bringing the state defendants

back within the Court’s jurisdiction under 28 U S. C. § 1367.
The Court will not exercise supplenental jurisdiction over

the state defendants. The Court of Appeals for the District of

Colunmbia Circuit, in reliance on Oven Egqui pnent & Erection Co. V.




Kroger, 437 U.S. 365 (1978), has held, “[t]he diversity statute,
by speaking directly to the kinds of parties who can use it to
enter federal court, inpliedly prohibits courts from exercising
pendent party jurisdiction to hear clains against persons or
entities falling outside of the statute’s scope in suits based on

diversity.” Long v. District of Colunbia, 820 F.2d 409, 416

(D.C. Cr. 1987); see also Dahn v. District of Colunbia, No. 88-

3837, 1988 W. 138668 (4th Gir. Dec. 20, 1988) (unpublished
decision). The court in Long therefore declined to exercise
pendent jurisdiction over the District of Colunbia, which could
not be considered a “citizen” under 8 1332. Although the court
in Long considered only pendent jurisdiction, its reasoning,

founded on its interpretation of Omen Equi pnent, appears

unaffected by the subsequent passage of § 1367: Congress designed
8§ 1367(b)’'s exceptions to the mandatory exerci se of suppl enental

jurisdiction to preserve the effect of Onen Equi pnent. Erwin

Cheneri nsky, Federal Jurisdiction 8 5.4 (2d ed. 1994).

Further, the result encouraged by Long is supported by the

Third Grcuit’s decision in Brown v. Francis, 75 F.3d 860 (3d

Cr. 1996). In Brown, the district court found the Territory of
the Virgin Islands was a “citizen” under 8§ 1332, and consol i dated
a related suit with the case in which the Territory was invol ved.
Id. at 866. The Court of Appeals found that the district court

erred in exercising jurisdiction over the Territory because it is



a state for the purposes of diversity of citizenship. 1d. at
865-66. The Court of Appeals further found that this error was
not renedi ed by the district court’s consolidation of the
Territory’s case with one properly before the district court.
“Nei t her consolidation with a jurisdictionally proper case nor an
agreenent by the parties can cure a case’s jurisdictional
infirmties.” 1d. at 866. The Court of Appeal’s reasoning is
equal |y appropriate here. Accordingly, follow ng the anal ysis of
the courts in Long and Brown, the Court finds it cannot exercise
suppl enental jurisdiction over the state defendants.

Al t hough the Court will not exercise suppl enental
jurisdiction over the state defendants, the Court conceivably may
sever the clains and remand only the state defendants while
retaining jurisdiction over the tobacco defendants. See Fed. R
Cv. P. 21. The Court may sever these clains, however, only if
the state defendants are di spensable parties to the clains

agai nst the tobacco defendants. See Newnman-G een v. Alfonzo-

Larrain, 490 U S. 826, 835-36 (1988). “Indispensable parties are
persons who, in the circunstances of the case[,] nust be before

the court . . . .” Steel Valley Auth. v. Union Switch & Signa

Div., 809 F.2d 1006, 1011 (3d Gir. 1987) (citing 3A J. More,

Moore’s Federal Practice T 19.02), cert. dismissed, 484 U S. 1021

(1988). In the case before the Court, Plaintiff has alleged

vari ous conspiracies exist between the state officials and the



t obacco manufacturers. However inplausible these clains may be,
the Court finds the state defendants are indi spensable parties to
these clains. The Court, therefore, will decline to sever the

cl ai ns agai nst the tobacco defendants fromthose agai nst the
state defendants, and wll remand the entire action to the Court

of Common Pl eas of Phil adel phia County.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM THOVAS THOVPSQON, : ClVIL ACTI ON
Plaintiff :

V.

BROMN & W LLI AMSON
TOBACCO CORP, et al. :
Def endant s : NO. 98- CV-4273

ORDER

AND NOW this 6th day of October, 1998, in consideration of
Plaintiff WIIliam Thonmas Thonpson’s Mtion to Remand, it is
her eby ORDERED:

1. Plaintiff’s Motion to Remand (Doc. Nos. 3 and 9) is
CRANTED;

2. Plaintiff's “Affidavit for Renoval” (Doc. No. 4) and
Motion for an Extension of Time (Doc. No. 13) are DI SM SSED as
noot; and

3. Defendant Brown & WII|ianson Tobacco Corp.’s and
Def endant British Anerican Tobacco Ltd.’s Mdtions to Dism ss

(Doc. Nos. 5 and 7) are DI SM SSED as noot .

BY THE COURT:

JAMES MG RR KELLY, J.



